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MICROWAVE RELOCATION: FACILITATING THE PROMPT
DEPLOYMENT OF AFFORDABLE PCS SERVICE

THE PROBLEM: Although many microwave relocation negotiations are proceeding
smoothly, a significant number of incumbent microwave licensees are refusing to negotiate
in good faith with PCS licensees to relocate to new facilities. The conduct of these
incumbents is substantially increasing the costs of entering the PCS business and is
significantly delaying the provision of new PCS services to the American public.

THE ROOT OF THE PROBLEM: Under current FCC rules, microwave incumbents
have two years to enter voluntarily into relocation arrangements with PCS licensees (three
years in the case of public safety licensees). The voluntary period is followed by a
mandatory period that lasts an additional year (two years for public safety licensees)
during which the parties must negotiate in good faith. If no agreement has been reached
by the end of the mandatory period, the PCS licensee can relocate the incumbent to a
comparable facility, provided that it pays for the costs of the relocation.

Many microwave incumbents have responded reasonably to relocation requests by PCS
operators and have already reached relocation agreements. However, citing the fact that
the voluntary period does not require that negotiations be conducted at all, let alone in
"good faith," a number of incumbents are resisting relocation simply to extract huge
premiums -- unrelated to their costs -- from PCS licensees. The most egregious example
of such overreaching is set forth in the attached letter from the Suffolk County Police
Department to Sprint Spectrum, which states that "an additional revenue of$18 million
must be included as an inducement to consummate this negotiation in a timely manner."

As the attached colloquy reveals, Senator Hollings, who introduced an amendment on
which the FCC's rules were based, "certainly" did not intend for microwave incumbents to
delay the negotiation process "purely to obtain more money." Rather, he envisioned
simply that incumbents would be compensated for the costs of relocating to reliable
replacement facilities. A similar view of the purposes of the relocation process was
recently set forth by the Court of Appeals for the D.C. Circuit. In APCD, the court held
that microwave incumbents have no right to extort premiums, or "monopoly rents", from
PCS companies in the relocation process. See attached

THE SOLUTION: The simplest solution to the problem is to apply the "good faith
negotiations" requirement to both the voluntary and the mandatory periods. Requiring
microwave incumbents to act in good faith throughout the negotiations process not only is
consistent with Congressional intent in this area; it also is sound public policy. Indeed, it
would be unheard of for the Commission to allow any of its licensees to knowingly act in
bad faith.

A second option that would preserve the distinction between the voluntary and mandatory
periods is for the Commission to state, first, that all parties have a duty to negotiate -­
even during the voluntary period -- and, second, that the parameters of the negotiation in



both periods are limited to issues concerning the costs and process ofmoving the
incumbent to reliable replacement facilities. The difference between the two periods would
concern the items that fall within each requirement. The duty to provide comparable
facilities during the mandatory period and thereafter requires a PCS licensee to pay the
cost of relocating only to comparable facilities. For example, PCS licensees would not be
required to replace existing analog equipment with digital equipment when an acceptable
analog solution exists. By contrast, during the voluntary period, requests by incumbents
for upgrades ofequipment would be acceptable. However, pursuant to the court's
admonition in APCO, the Commission should make certain that negotiations during the
voluntary period are limited to such reasonable costs and do not include demands for
monopoly rents.

To facilitate the voluntary negotiations, microwave incumbents also should be required
during the voluntary period to respond to PCS licensee requests for relocation by
providing complete and specific information about their needs for replacement facilities,
considerations affecting engineering and frequency coordination, and costs.

PCS licensees have already provided billions of dollars to the U. S. Treasury for the use of
spectrum. However, unless the FCC takes immediate steps to encourage reasonable
negotiations between PCS providers and microwave incumbents, PCS service to the
American public will be needlessly delayed for years.
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SUFFOLK COUNTY
POLICE

DEPARTMENT
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mE MESSAGE CONSISTS OF 0 SHERI S FOLLOWING nus COVER.

SHOULD ANY..,... OF 11111 MDIIAGG.1lEI!lV8D JIOOaLy
COtfTACT 11m JmIiIDD BY VOICI! AT C'16)ua~ .

DIRECTED TO: Ma. KAthryn Druc;ker

FROM-. _ ...D-..II=-....OlG..r..e...9...Oyry""'-..C~u.r.;_o _

RETURN TELEFAX AUTOMATIC ANSWBR PHONE
(516) 8S2.~18

M8. Dxuc:ker,
In exchange for the 2 GHz frequenc1ee, Suffolk county

requests a total digital microwave upgrade which includes all
enhancements with all County Management Information Services
requirements as indicated in the information FEOX' d to you on

-Thursday, Oct.S'9S. An additional revenue of $18 million must be
included .s an inducement to consummate t.his negotiation in a
timely manner.

Sincerely,

~~
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September 28, 1995 CONGRESSIONAL RECORD - SENATE S 14533
scand wich me In protecting wha.t is
lmporta.nt to our country. I urge you to
vote to save the COPS Program.

LEGAL SERVICES ro NATIVE A..'oIERlCA:;S

;.tr. INOL'YE. Mr. President, r seek a
few moments in order to seek clarifica­
tion from my esteemed colleague, the
senior Senator from Alaska, With re­
gard to language that is contained in
an amendment proposed by my col­
league. When the Subcommittee on
Commerce, Justice, State and the Judi­
ciary met to consider H.R. 2076, the ap­
propriations bill for fiscal year 1996,
Senator STEVENS proposed an amend­
ment to the amendment proposed by
the esteemed chairman of the full com­
mittee, Senator HATFIELD, relating to
the provision of legal services as it af­
fects Native American households.

Mr. S'l'EVENS. Mr. President, my
amendment, which was adopted by the
Subcommittee on Commerce. Justice,
State and Judic1a.ry on September 7,
1995. provides that in States that have
significant nwnbers of elilible Native
American households. grants to such
States would equal a.n amount that is
140 percent of the amount such states
would otherwise reeeive. My amend­
ment was necessary in order to prevent
a serious reduction in lep.]. services to
Native Americana. Under current law.
there is a separate. addit1on&1 appro­
priation ror lep.l services to the Native
American community. The Leeal Serv­
ices Corporation is also liven the Den­
bil1ty to allocate additional resources
to States like Alaska. which experi­
ence increased costs due to the dif­
ficulty or providing lep.]. services to ;-e­
mote populations. many or which are
comprised or Native Americana. Given
the fact that the·Lep.l services Cor­
poration. includinW the separate Native
American appropriation. was elimi­
nated the committee's bill. my amend­
ment was necesaary in order to ensure
the continued provision or lep.l serv­
ices to the Native American commu­
nity.

Mr. INOUYE. Mr. President. I wish to
express my deep appreciation to my
colleague rrom Alaska ror his efforts in
this area. and for recQl'D1Z1ng that the
significant needs for lep.! assistance in
~ative American communities spa.n a
broad range or issues, from housing and
sanitation to health care and edu­
cation. In my own State or Hawaii. Na­
tive Hawaiians comprise less than 13
percent of the population•• but rep­
resent more than 40 percent of the pris­
on inmate population. Native Hawai­
ians have tWice the unemployment rate
of the State's general popula.tion and
represent 30 percent of the State's re­
cipients of a.id to fa.milies with depend­
ent children. Over 1,000 Sative Hawa.i­
laDS are homeless, representing 30 per­
cent of the State's homeless popu­
lation. Native Hawaiians have the low­
est life expectancy. the highest dea.th
rate. and the highest infant mortality
rate of any other group in the State.
~oreover. they have the lowest edu­
cation levels a.nd the hIghest suicide
rate In Hawaii.

Mr. President, in my State. we have
che NatIve Hawalian Leg-al Corp.
[Nlfi..C) , a nonprofit orgaruzation es­
tablished to provide legal services to
NatlVe Hawa.iian community. SHLC
has a 20 year history of providing ex­
emplary legal assista.nce to Native Ha­
waiians, and it has long been affiliated
with the Native American Rights
Fund. Fifteen percent of NHLC's an­
nual funding comes from the Native
AmeriCan portion of the Legal Services
Corpora.tion budget. It is my under­
standing that the language proposed by
my esteemed colleague from Alaska is
to ensure the continued provision of
legal services to Native Americans that
are currently being provided through a
sepa.ra.te Native American allocation of
the funding provided to the Legal Serv­
ices Corporation. MY Question of my
colleague from Alaska. is whether it is
his intent that Native Hawaiians would
continue to be eligible to receive funds
appropriated for the provision of legal
services under your a.mendment. con­
sistent with the current situation
under the Lap.]. Services Corporation?

Mr. STEVENS. I thank the Senator
for his earlier comments. My colleague
from HawaU. in his capacity as the
rormer cha.irma.n of the Indian AffLirs
Committee, has traveled many. many
times to my State of Alaska.. and I
know that he has come to appreciate
the very dimcult circwnatancea under
which the vast majority or our native
vill&l'es live. I know the challenges the
Senator from Hawaii faces in trying to
meet the needs or native communities
in the State of Hawaii. and I therefore
understand full well his desire to clar­
ify the mean1ng of "Native AmeriCan
households". When I proposed this lan­
guage, it was my intention to ensure
that those Native American commu­
nities. includinC native ·Hawaiian
households, currently being served by
the Leea1 Services Corporation would
continue to have access to legal serv­
ices under the block rrant approach
proposed by Senator HATFIELD. Have I
sufficiently addressed my colleague's
concerns?

Mr. INOUYE. Mr. President. I wish to
thank my colleagues from Alaska. for
cla.ri1'Yini' this matter for me. I am cer­
tain that the native Hawaiian commu­
nity Will be most appreciative of the
Senator's clarification.

ABUSES INVOLVING MICROWAVE lNCTJMBENTS

Mr. BREAUX. I would like to raise an
issue that has become or concern to
several members or this committee on
both sides of the aisle.

PreVioWlly, as cha.irma.n of this com­
mittee and of the .-\ppropriations Sub­
committee. the Senator from South
Carolina was instrwnental in establish­
ing' spectrum auctions for new PCS
services. and was a guiding force on de­
veloping the ruies that were adopted by
the FCC governing relocation of micro­
wave licensees out of this spectrum.

He is aware, as we have discussed,
that certain enterprising individuals
ha.ve recruited a number of microwave
::1cumbents as clients and now seem to

be mampula.tlng the FCC rules on
microwave relocation to leverag-e exor·
bitant payments from new pes licens­
ees.

r am advised that if this practice con­
tiDues unchecked. more and more
microwa.ve incumbents are likely to
employ these unintended tactics. More
importantly, it Will reportedly devalue
spectrum in future auctions to t.he
tune of up to S2 billion as future bid­
ders factor this successful gamesman­
ship into their bidding strategy. Pre­
viously scored revenue for deficit re­
duction will be unfairly diverted in­
stead into private pockets.

Would the Senator agree with me:
First. that this type of gaming of re­

location negotiations was unintended.
is unreasonable. and should not be per­
mitted to continue unchecked;

Second. that the affected parties
should attempt to agree on a mutually
acceptable solution to this problem;

Third. that if an acceptable com­
promise cannot be brought forth by the
affected parties within a reasonable
time period. then either Congress or
the FCC should address this matter as
quickly as possible with appropriate
remedies?

Mr. HOLLINGS. I thank my col­
le~e for raising this issue. As he
noted. I offered an amendment on the
State. Justice. Commerce Appropria:­
tions bill in 1992 on this issue. The elec­
tric utilities. oil pipelines. a.nd rail­
roads must have reliable communica­
tions systems. The FCC;: initially pr0­
posed to move these utilities' commu­
nications systems from the 2 lip,hertz
band to the 6 ligahertz band withont
ensuring that the 6 gi8'ahertz band
would provide reliable communica-.
tions.

MY a.mendment, which the FCC sub­
sequently adopted in its rules, guaran­
teed that the utilities could only be
moved out or the 2 liphertz band if
they are liven 3 years to negotiate an
agreement. if their costs of moving to
the new frequency are paid for. and if
the reliability or their communications
at the new frequency is guaranteed.

Now I understand th&t some of the
incwnbent users may be taking advan­
tage of the negotiation period to delay
the introduction of new teclmololies.
It was certainly not my intention to
give the incumbent users an incentive
to delay moving to the 6 gigahertz
band purely to obtain more money. I
agree With my friend that the parties
iDvolved in this issue should try to
work out an a.cceptable solution to this
issue. If the parties cannot agree to
work out a compromise. I believe that
Congress or the FCC may need to re­
visit this issue.

WOMEN'S BUSDIESS ?ROGRA.'oIS

Mrs. HUTCHISON, Mr. President. I
would like to address an important
portion of the Hatfield amendment.
preservation of Small Business .~dmin­

istn.tion fundjng for 'Nomen's business
programs.

r believe the issue of 'Nomen in busi­
ness needs to be placed in the clearer
context.

F



ASSOCIATION OF PUBLIC-SAFETY COMMUNICATIONS
OFFICIALS-INTERNATIONAL, INC., PETITIONER

v.
FEDERAL COMMUNICATIONS COMMISSION

AND UNITED STATES OF AMERICA, RESPONDENTS,
UTAM, INC., ET AL., INTERVENORS

No. 95-1104

UNITED STATES COURT OF APPEALS
FOR THE DISTRlC"'T OF COLUMBIA CIRCUIT

1996 U.S. App. LEXIS 2377

February 2. 1996, Argued

February 16, 1996, Decided

On Petition for Review of an Order of the Federal Communications Commission.

COUNSEL: John Lane, Jr. argued the cause tor petitioner, with whom Ramsey L. Woodworth
and Robert M. Gmss were on the briefs.

James M. Carr, Counsel, Federal Communications Commission, argued the cause for respondents,
with whom William E. Kennard. Generdl Counsel, Daniel M. Annstrong, Associate General
Counsel and John E. Ingle, Deputy Associate General Counsel, were on the brief.

Ray M. Senkowski and Clifford M. Sloan were on thc brief for intervenors UTAM, Inc. and
Personal Communications Industry Association. Robert J. Butler, Jim O. LlcwcJlyn, John F.
lJeas.ley, Lewis A. rollin, Michael D. Sullivan and William B. Barfield entered appearances.
JUDGES: Before: EDWARDS, ChiefJudge, WALD and SILBERMAN, Circuit Judges. Opinion
for the Court filed by Circuit Judge WALD.

WALD, Circuit Judge: Over the past several years, the Federal Communications
Commission ("FCC" or "Commission") has attertlpted to devise a plan to allocate spectrom to
promote the development of emerging wireless telecommunications technologies without unduly
disrupting the services currently utilizing spectrum space. This case involves a challenge to one
aspect of the Commission's allocation plan, which has set aside a specific portion of the spectrum
for the ncw technologies, and provided rules for effectuating the relocation of many of the fixed
microwave licensees currently occupying the reserved bands. In 1992, the Commission adopted
a set of rules requiring current non-public-safety occupants of the newly-designated emerging
technologies bands to relocale to other spectrum if an emerging technology licensee needed their
cum:nt spectrum space, but exempting public safety organizations from this relocation
requirement. The Association of Public-Safety Communications Officials ("APSCO") now seeks
review of a subsequent order in which the FCC rescinded the public safety exemption, and
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thereby subjected public safety organizations, along with all the other fixed microwave licensees,
to the risk of mandatory relocation.

Because we fmd that the Conunission based its change in policy on reasoned
decisionmaking supported by evidence in the record. we deny APSCO's petition for review.

1. BACKGROUND

In an initial decision not challenged by the petitioners here, the Commission in 1992
proposed to set aside most of the 1850-2200 MHz frequency bands ("reserved bands") of the
spectrum Jur the usc of emerging technologies, including Personal Communications Services
("PCS").!' The reserved bands, however, were already occupied by various fixed microwave
licensees, including many public safety organizations. In order to make room in the reserved
bands for the new services, the l'CC proposed a program providing for the relocation of the
current occupants of the band to fully comparable facilities on other spectrum.

In October 1992, the FCC adopted rules governing the transition of the reserved band
from it., current fixed microwave use to its new emerging tcohnologies use. See First Report &
Order and Third Notice of Propo~-cd Rulemaking, 7 F.C.C.R. 6886 (1992) (ItFirSl Order"). In
August 1993, the Commission adopted a ncw set of rules further clarifying the tran~iLion proccss
established in the First Order. See Third Report & Order and Memorandwn Opinion & Order,
8 F.C.C.R. 6589 (1993) ("Third Order").l.1 Under the transition plan described in these two
orders, a current fixed microwave occupant and a new emerging technology licensee would
enil&c in voluntary nCiotiations for a set period of time/ after which the new licensee could
initiate a mandatory negotiation period culminating in the forced relocation of the current
occupant to other spectrum. In order to force the microwave licensee to move, however, the new
occupant would have to assume all costs for thc move, and would have to build and test the
comparable new facility. First Order, 7 F.C.C.R. at 6890.

Because of inherent differences between licensed and Wllicensed pes. however> the
Commission only provided a one-year negotiation period for incumbent fixed microwave facilities
operating in spectrum allocated for unlicensed devices. Id. at 6598.

Jl PeS, a new form ofpublic mobile servic:e which encompasses a broad range ofwireless radio eomrnunic::ations
services. !DIkes up a sipificant portion of the current e1Uqing technologies market. Unlicensed PCS apparently
l:aannot operate 5uccessftllly unless all other specU'um users relocate from the ~ds alloc:ated for tho new senrice.
Licensed PeS, on lhc other hIod, lIplWmtly can--to SORlC Cx.lwt··sbare spectrum space with olhers. The extent to
which such spec:trum-sharing will prove successfUl involves technical predictiOll3 central to this dispute.

v The Second Report & Order, 8 F.C.C.R. 6495 (1993), is nOI relevant to this proeeeding.

~ In iiS FirsL Ortler, the Cummlssion solicited COJIlIJleJlts on [he appropriate length of the transition period the
fCC should adopt. 7 F.C.C.R. at 6891. In its Third Order. the CommiMion adopted a transition plan Lhlll rcquirW
an emerging technology Ikenaee to engage In a two-year voluntary negotiation period with the fixed microwave
service before instituting tbe one-year mand2story period. 8 F.e.C.R. at 6595,
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Even though this transition plan contained stringent safeguards to protect the interests of
all incumbent licensees, the FCC originally took the cxlra step of providing an exemption which
shielded public safety services from ally mandatory relocation. The public safety exemption
incorporated in the first order, 7 F.e.C.R. at 6891, and rcalT'mned in the third order, 8 F.e.C.R.
at 6590, would have allowed the exempted facilities to continue operating indefinitely in the
emerging technologies band on a co-primary, non-interference basis (meaning that each licensee
was under an obligation to avoid interfering with the other). The FCC explained that the public
safety exemption grew out of the Commission's hesitation to impose on public safety services
"the economic and extraordinary procedural burdens, such as requirements for studies and
multiple levels of approvals" that might aceompally relocation. Third Order, F.C.C.R. at 6610.

In response to the Third Order, the frCC received nine petitions for reconsideration, which
it addressed in a 1994 opinion. Memorandwn Opinion & Order, 9 F.e.C.R. 1943 (1994)
("Opinion" or "First Opinion"). In addition to addressing the petitions it received, the FCC, on
its own motion, reconsidered the public safety exemption and ordered its repeal. Id. at 1947.
Despite the decision to revoke the public safety exemption, the Commission reitcral.ed its belief
"that certain public safety entities warrant special consideration because previously thcy have been
excluded from involuntary relocation and beca.use of the sensitive nature of their
communications." Id. at 1947-48. In place of the exemptiun, therefore, the new ordt.-'T established
an extended negotiation period for public safety licensees consisting of a fOUlMyear voluntary
negotiation period followed by fa one-year mandatory negotiation. Id. at 1948.~

The opinion explains that this new plan accommodates the conflicting needs to clear the
spectrum for emerging technologies and to protect the integrity ofemergency services. In addition
to the extended negotiation period, public safety licensees will enjoy the same safeguards
available to all microwave licensees currently operating in the reserved bands: first, the emerging
technology licensee must pay all costs associated with the incumbent's relocation (includin£
engineering, equipment and site costs. FCC fees, and any reasonable additional costs); second.
the relocation facilities must be fully comparable to the ones being replaced; third, the new
licensee must complete all activiti~s, including testing. necessary Lo operate the new system before
relocation; and fourth, if the new facilities in practice prove not to be equivalent in every respeet
to the old ones, the public safety operation may relocate back to its original facilities within one
year and remain there until complete equivalency (or better) is attained. Id. The Commission
concluded that this policy "will not disadvantage incumbent publie safety operations required to
relocate," and will "ensure that essential safety of life and property communications services are
not disrupted." Id.

Several groups, including APSCO, petitioned the Commission to reconsider the decision
to eliminate the public safety exemption. 'lhe Fce addressed each of the petitioners' concerns
in its Second Memorandum Opinion and Order denying the petition for reconsideration. See

!i In a lat.. OpillioD, thu Commission modified the m..a;otilllioD periud for public safely faciliUCli by shortening
the voluntary period to tbJ'ee years and extending the mandatory period to two years (maintaining a fiv~year

cumulative period). Second Memorandum Opinion & Order, 9 F.C.C.R. 7797, 7802 (1994).
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Second Memorandum Opinion & Order, 9 F.C.C.R. 7797 (1994) ("Second Opinion"). the
Commission restated its position from the fIrst opinion that the revocation of the exemption had
resulted from the Commission's realization that it had previously Wlderem:irnated the difficulty
of spectrum-sharing and the problems that could result from a rule which allowed public safety
operators to remain in the reserved bands indefinilely. Td. at 7797. The FCC reported that, based
on infomuttion in the record, the Commission had ultimately determined that "it would be in the
public interest to subject all incwnbent facilities, including those used for public safely, to
mandatory relocation if an emerging technology provider requires the spectrum used by the
incumbent." ld.

APSCO now petitions this court for review of the FCC's revocation of the public safety
exemption, arguing that the Commission's about-face on this issue was arbitrary and
unreasonable, and did not rest upon a reasoned analysis of the record.

II• .DISCUSSION

When an iliency acts to rescind a standard it previously adopted, a reviewing court wlll
subject that rescission to the same level of scrutiny applicable to the agency's original
promulgation. Motor Vehicle Manufacturers Ass'n v. State Farm Mutual Automobile Ins. CO.t

463 U.S. 29, 41, 77 L. Ed. 2d 443, 103 S. Ct. 2856 (1983) ("State Farmll
); Telecommunications

Research &. Action Center v. FCC, 255 U.S. App. D.C. 156, 800 F.ld 1181, 1184 (D.C. Cir.
1986). But if the agency has offered a reasoned explanation for its choice between competing
approaches supported by the recordt the court is not free to substitute its judgment for that of the
agency. Greater Boston Television Corp. v. FCC, 143 U.S. App. D.C. 383,444 F.2d 841, 853
(D.C. Cir. J970) ("Where there is substantial evidence supporting each result it is the agency's
choice that gO\1ems. "). Thus, the petitioners here must do mon:: than raise a doubt about the
ultimate wisdom of the Commission's decision to repeal the public safety exemption; rather,
APSCO must demonstrate that the revocation is unsupported by the record.

At the heart of petitioners' argument is the claim that the FCC's decision to revoke the
public safety exemption did not rely on any new studies or technological data that had become
available since the time of the initial rulemaking. Because the information available to the
Commission in 1992 "did not require the relocation ofall public safety licensees," APSCO claims
that "this old information ~imilarly provided no basis for the Commission's abrupt ehange in
policy" reflected in the 1994 opinions. Petitioners' Brief at 20. There is a fundamental flaw in
APSCO's argument, howevCI"; petitioners' claim assumes that if the record does not require a
certain result. neither can it support that result. The petitioners have miSW1derstood the
Commission's burden. The FCC need not demonstrate that it has made the only acceptable
decision~ but rather that it has based its decision on a reasoned analysis supported by the evidence
before the Commission. Particularly where, as here, an agency issues a regulation reflecting
reasoned predictions about technical issuest logic suggests that the record may well contain
evidence sufficient to support more than one possible outcome. See, e.g., Greater Boston, 444
F.2d at 853.

98'd .. 2:1111 9661'82:'2:8 9HI,~na , H019Hlnoo WOH~
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Thus we will affinn the FCC's order if we find that the Commission has offered a
reasoned analysis for its ultimate decision to revoke the public safety exemption. and that the
proffered analysis is supported by evidence in the record. After revjewin~the record, we conclude
that the Commission has adequately explained its change in policy, and therefore that its new
policy deserves deference.

The Commission, in its second opinion, refers to specific studies in the record that support
the decision to subje<.1: public safety providers, along with other fixed microwave licensees. to the
possibility of forced relocation. Second Opinion, 9 F.C.C.R. at 7800. Specifically, the
Commission cites studies submitted by Cox Enterprises, Inc. ("Cox"), and by Ameriean Personal
Communications ("APC"), regarding spectrum congestion and its impact on the implementation
of emerging technologies. Id. For example, the Commission points out that the Cox and APe
studies showed that in certain major metropolitan areas, the public safety entities that would have
enjoyed the original exemption constitute a large percentage of the incumbent services, and that
in some of these <.itics, the deployment of PC5; would likely be impossible if the eKemption
remained in force. See id. at 7799, 7800. The second opinion also refers to two other comments
received by lhe FCC (from American Mobile Satellite Corporation ("AMSC") and the Personal
Communications IndUstry Association ("PCIAIt)) noting that the public safety exemption could
render the allocated frequency inadequate tor pes deployment. Id. at 7799. Additionally, the
Commission cites to comments submitted by Apple Computer, Inc. ("Applell

), and UTAMt Inc.
(''UTAM"), concluding that "PCS and, especially, unlicensed nomadic PCS, cannot shere
spectrum with fixed microwave facilities." Id.

After reviewing the conunents in the record supporting the change in policy, the
Commission offered the following explanation of its rationale:

In view of the evidence that the introduction of new communications services that will
benefit tho public could be precluded unless clear spec;trwn can be obtained, and that
relocation can be CKicomplishcd reliably, we continue to believe that it is in the public
intorost to require all incumbents to relocate if their spectrum is reqUired for new services
using cmcrling technologies,

Id. at 7801. The FCC also noted that the new plan provides ample safeguards to ensure that
public safety operations will not be curtailed by any forced relocation. rd. In fact, the provisions
guaranteeing that no incumbent will be required to move until the new PCS liCL'IlSCe builds, tests,
and. assumes all costs for fully comparable facilities tor the incumbent, renders debatable the
petitioners' claim that public safety providers are significantly injured by the new policy.
Although forced negotiation and relocation will undoubtedly iCDCrate considerable hassle for an
unwilling incumbent. the Commission points out that the end result--brand new facilities fully
paid for by a PCS licensee--wiJl often leave the incumbent better oft· after relocation.~

~ Wo nOle, IS developed at orallllwueot. that the revocation of the initial exception may cause public safety
organlDtions to suffer an additional iDjury that may Dot be cogni7.llble by this court. Under the original proplllD
exeml'tin~ public safety providers from forced relocalion, the petitioncr1 would likely have cnjoyed substantial
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Arguing further that the Commission has not adequately explained its rationale in this
case, petitioners point out that in the past we have conditioned our deference to agency
decisiomnaking with the caveat that "if an agency glosses over or swerves from prior precedents
without discussion it may cross the line from the tolerably terse to the intolerably mute."
Petitioners' Brief at 16 (citing Greater Roston, 444 F.2d at 852). APSCO alleges that the
Commission must offer more than a "barebones incantation" of its conclusion, id. (citing Action
for Children's Television v. FCC, 261 U.S. App. D.C. 253, 821 F.2d 741, 746 (D.C. Cit. 1987)
("ACT" », and that in this case, the Commission has failed to do so.

In light of the Commission's reasoned explanation for its change in policy, supported by
specific references to the record discussed above, petitioners' reliance on ACT misses the mark.
In ACT, the FCC had attempted to explain its termination of commercialization guidelines for
children's television merely by stating that the rescission of the guidelines was consistent with
deregulation ofthe industry at Iar¥e. However, the original guidelines had been expressly justified
by a findina that the marketplace could not adequately function when children made up the
audience, and the Commission had not attempted to explain its sudden affirmation of "what had
theretofore been an unthinkable bureaucratio conclusion." 821 F.2d at 746. Moreover, we
suggested in ACT that the FCC could havc adequately justified its decision by tinding, for
example, "that present levels of children's programming are inadequate; that additional
commercialization is necessary to provide lP'eater diversity in children's programming; or that
increased levels of children's television commercialization pose no threat to the public interest."
Id.

In this case, to the contrary, the Commission has expressly fO\D1d that "il is in the public
interest to subject all incumbent ... fixed microwave facilities, including public safely licensees,
to mandatory relocation" and that emerging tcclmologies services "may be precluded or severely
limited in some areas unless public safety licensees relocate," Second Opinion, 9 F.e.C.R. at
7799. Whether or not these conclusions reflect unassailable analysis on the part of the
Commission, the FCC has adequately articulated a reasoned analysis based on studies and
comments submitted dUring the rulemak.ing process.

leveraae in their voluntary ftcgotiations with PCS providers. Any PCS licensee whose scrvi~s can only opmlte in
clear speclrum would be forced to pay extnlordilwy costs, or "rents," to the incumbent, since the PCS operator's
license could be rendered virtually useless by In incumbent's refusal to relocate voluntarily. While tho petitionen
undoubtedly have 11 siplftcant financial interest in protecting the abiliLy to exact such payments, their loss of
reat-seeking J'OLential is hardly a copizlbl. bljury for QOflSideralion either by the fCC or by this court since their
place on the spectrum was originally derived from a grant from Ull: govemmeatt.

In fact, lhc: Commission's reftlrellcc to comments submitted by UTAM expressing concern that the exemption
'Would allow public llat'cty pro"idm to exact paymalts above and beyond the actUal cost of rcloeatinn, see First
Opinion, 9 F.C.C.R. at 1947, adds further support to our finding that the Commission based Its ultimate decision on
evidence in the .record.
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As II. final challenge, APSCO argues that the Commission's alleged failure to consider
other, less dr~1icl alternatives to the exemption's repeal rendered the decision arbitrary and
unreasonable, Petitioners' Sriefat 27-28. As the Commission correctly notes, however, "the fact
that there are other solutions to a problem is irrelevant provided that the option selected is not
irrational." Loyola University v, FCC, 216 U.S. App. D.C. 403.670 F.2d 1222, 1227 (D.C. Cit.
1982), Additionally, the FCC in this casc did clearly address the alternatives that had been raised
during the comment periods. The opinion explains that the FCC considered and rejected the
proposals that depended on spectrum-sharing between incumbent microwave services and new
emerging technology services. The fact that the Commission might not have addressed and
rejected every conceivable approach to the challenge of making room for emergini technologies
does not render its decision invalid.

Because the FCC has adequately explained its delennination that public safety services
occupying the resorved bands of the spectrum should be subject to mandatory relooation
provisions, we hereby deny APSCO's petilion for review of the Commisaion'::t ordet.

So ordered.
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MIIIOlWlJ)JJl TO JON CHAMBIBS

Re= APca C~se

As you may have seen in the trade press, the Court of

Appeals has affirmed the FCC's decision to pare back the protection

accorded to public-safety licensees. The decision is attached,

One aspect of the decision, footnote five, is worth noting for its

potential effect on the microwave relocation issue generally:

We note, as developed at oral argument, that the
revocation of the initial exception may cause public
safety organizations to suffer an additional injury that
may not be cognizable by this court. Onder the original
program exempting public safety providers from forced
relocation, the petitioners would likely have enjoyed
substantial leverage in their voluntary negotiations with
pes providers. Any ~cs licensee whose services can only
operate in clear spectrum would be forced to pay
extraordinary costs, or "rents," to the incumbent, since
the PCS operator's license could be rendered virtually
useless by an incumbent's refusal to relocate
voluntarily. While the petitioners undoubtedly have a
significant financial interest in protecting the ability
to exact such payments, their 106s of rent-seeking
potential is hardly a cognizable injury for consideration
either by the FCC or by this court since their place on
the opectrum was originally derived fr·om a grant trom the
government.

The decision also establishes, more generally, that the

FCC should be on very solid ground in revising its relocation rules

generally in light of actual experience. It appear:;, that the

judicial branch, at least, is one of the three that the staff need

not be concerned about in altering its rules,

Kurt Wimmer

Enclosure
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